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STATEMENT OF THE CASE
Nature of the Case
Rodney Matt argued in his Appellant's Brief that the district court abused its
discretion when it relinquished jurisdiction over him, or alternatively by not reducing his
sentence sua sponte pursuant to I.C.R. 35 (hereinafter, Rule 35), because it failed to
sufficiently consider the various mitigating factors present in case, most notably, the
effect the change in his medications had on him during his period of retained
jurisdiction.

Because those effects deprived him of the meaningful opportunity to

effectively participate in the program, the district court's actions constitute an abuse of
discretion.
The State, however, does not actually respond to the argument presented: that,
regardless of his prior record, Mr. Matt deserves a meaningful opportunity to effectively
participate in this period of retained jurisdiction. Rather, it seeks to justify the imposed
sentence based on his prior record and simply points out that, while on a stabilized
medication regimen, he was unable to work and committed the instant offense.
Mr. Matt deems it necessary to reply based on the fact that the State failed to
address his argument.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Matt's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.

1

ISSUE

Whether the district court abused its discretion when it relinquished jurisdiction and
executed Mr. Matt's excessive unified sentence of five years, with two and one-half
years fixed, for felony DUI.

2

ARGUMENT
The District Court Abused Its Discretion When It Relinquished Jurisdiction And
Executed Mr. Matt's Excessive Unified Sentence Of Five Years. With Two And One-Half
Years Fixed. For Felony DUI
A.

Introduction
By opting to not respond to Mr. Matt's primary contention, that without providing a

meaningful opportunity to effectively participate in the rider program, relinquishing
jurisdiction constitutes an abuse of discretion, the State has waived argument in that
regard. Furthermore, its assertions do not demonstrate that Mr. Matt should have been
relinquished, particularly without a sua sponte reduction of sentence.

As such, this

Court should remedy the district court's abuses of discretion.

B.

By Failing To Consider The Fact That Mr. Matt Was Deprived Of A Meaningful
Opportunity To Effectively Participate In The Rider Program. The District Court
Abused Its Discretion When It Relinquished Jurisdiction And Failed To Reduce
The Sentence Sua Sponte Pursuant To Rule 35
Because the purpose of a period of retained jurisdiction is to provide the district

court with additional time and information, upon which it can better assess the
defendant's potential to rehabilitate and succeed on probation, it necessarily requires
that the defendant be given a meaningful opportunity to effectively participate in the
rider program during that period of retained jurisdiction. See State v. Statton, 136 Idaho
135, 137 (2001); State v. Metwin, 131 Idaho 642, 648 (1998); State v. Lee, 117 Idaho
203, 205 (Ct. App. 1990).

If the defendant is not provided with the meaningful

opportunity to effectively participate, the information provided to the district court at the
end of the period of retained jurisdiction will not speak to either the defendant's
rehabilitation potential or his potential to succeed if released on probation. In that case,

3

the period of retained jurisdiction fails in its purpose and the defendant is deprived of the
opportunity to demonstrate to the district court that releasing him on probation will not
pose a significant risk to society.
The State does not provide argument or authority in contravention of this
contention. 1

(See Resp. Br., pp.1-10.)

Where a party fails to present argument or

authority on a point, it is deemed to have conceded that point. See State v. Zichko, 129
Idaho 259, 263 (1996); State v. Diaz, 144 Idaho 300, 303 (2007); State v. Li, 131 Idaho
126, 129 (Ct. App. 1998); I.A.R. 35(b)(6). 2

Therefore, as the State did not present

argument or authority in regard to the need to provide the defendant with a meaningful
opportunity to effectively participate while on a period of retained jurisdiction, as well as
the evidence from Dr. Bentley supporting Mr. Matt's arguments in that regard, it has
waived any challenge to those points. See Zichko, 129 Idaho at 263; I.A.R. 35(b)(6).
Thus, if Mr. Matt demonstrates that he was deprived of a meaningful opportunity to

1

Its only arguments in regard to Mr. Matt's rider experience focus on his less-thanstellar performance while he was experiencing the adverse impacts of the medication
change. (Resp. Br., pp.6-10.) At no time does it counter his argument in regard to the
meaningful opportunity to effectively participate, or even to the arguments surrounding
the evidence of Dr. Katrina Bentley, who informed the district court about what impacts
a medication change would likely have on Mr. Matt. (See App. Br., pp.11-14.)
2
While Zichko, the leading case on this issue, dealt with an appellant's failure to comply
with the rules, the opinion is actually broader, holding: "A party waives an issue cited on
appeal if either authority or argument is lacking." Zichko, 129 Idaho at 263 (emphasis
added). This holding is in accordance with I.A.R. 35, which places similar burdens and
requirements on both the appellant and the respondent when they prepare a brief. See
I.A.R. 35 (a)-(b). In addition to being harmonious with Idaho's appellate rules, it is also
in accordance with the United States Supreme Court's determination that where a
procedural rule benefits one party, a reciprocal protection must be given to the other
party, or else it causes fundamental unfairness in the proceedings in violation of the
Fourteenth Amendment's due process protections. Wardius v. Oregon, 412 U.S. 470,
471-72 (1973).
Therefore, the State's failure to provide argument against the
substantive contentions Mr. Matt set forth in his Appellant's Brief results in its waiver of
those issues.
4

effectively participate, the district court abused its discretion by relinquishing jurisdiction
and this Court should grant him relief.
Mr. Matt did, in fact, demonstrate that he was deprived of a meaningful
opportunity to effectively participate in the rider program during his period of retained
jurisdiction. Those arguments are sufficiently set forth in his Appellant's Brief and need
not be reiterated here, although they are incorporated herein by reference thereto.
(App. Br., pp.8-24.) The State's responses, tangential as they are, still merit reply here.
First, as to its contention that Mr. Matt's history of DUls, some of which resulted in
collisions from which he fled, justifies the sentence imposed, Mr. Matt recognizes that
the district court may consider a defendant's past record when it imposes a sentence.

See, e.g., State v. Leon, 143 Idaho 705, 709 (Ct. App. 2006) (recognizing that the
sentencing court may consider a broad range of information when it imposes a
sentence).

Mr. Matt's past record, however, was obviously insufficient for the district

court to determine whether it should suspend Mr. Matt's sentence or whether society
demanded protection through incarceration, as the district court opted to retain
jurisdiction so it could receive more information in regard to Mr. Matt's potential for
success on probation. See, e.g., Merwin, 131 Idaho at 648; Lee, 117 Idaho at 205.
Furthermore, were he to have been provided with a meaningful opportunity to
effectively participate in the rider program, Mr. Matt may have been able to demonstrate
that, even in spite of his record, he has the potential to rehabilitate and succeed on
probation. 3 Therefore, without a meaningful opportunity to effectively participate, the

3

The district court even articulated that fact that it had "some real concerns about
[Mr. Matt's] potential to commit further offenses." (Tr., Vol. 1, p.24, Ls.5-7.) Given a
meaningful opportunity to effectively participate, Mr. Matt may have been able to allay
5

fact that Mr. Matt has a significant prior record of DUI does not justify the district court's
decision to relinquish jurisdiction. See, e.g., I.C. § 19-2521 (1) (providing that the district
court should not incarcerate a person unless the protection of society demands it);
Statton, 136 Idaho at 137 (when considering whether to relinquish jurisdiction, the

sentencing court's perspective is to examine whether the defendant has demonstrated
an ability to succeed in a less structured environment). Because Mr. Matt's prior record
was before the district court when it determined it needed more information to properly
decide whether or not incarceration was justified, relying solely on that information after
the period of retained jurisdiction to justify incarceration deprives the period of retained
jurisdiction of value and meaning. Therefore, the fact that Mr. Matt has a prior record
does not alone (particularly in absence of a meaningful opportunity to effectively
participate in the rider and demonstrate an ability to conform to the expectations of
society going forward) justify the district court's decision to relinquish jurisdiction.
The State's other contentions - that Mr. Matt was unable to work while on a
stable medication regimen and committed the underlying offense while on that regimen,
and that the efforts he gave during his rider program did not indicate that he should be
granted probation (Resp. Br., pp.6-9) - are similarly unpersuasive in light of the
argument he presented to this Court.

Mr. Matt requested the opportunity to

demonstrate to the district court that he was capable of rehabilitating himself and that
he could do so in the less-structured environment of probation.

Such rehabilitation

those concerns, and as such, relying only on those facts in absence of the meaningful
opportunity to effectively participate (which is the only way the district court could have
received such information, which is the purpose of the period of retained jurisdiction)
constitutes an abuse of discretion. See, e.g., Statton, 136 Idaho at 137; Metwin, 131
Idaho at 648; Lee, 117 Idaho at 205.
6

would include addressing the fact that, even on the stable medication regimen, Mr. Matt
still needed to properly address his alcohol abuse. Therefore, that fact, particularly in
the absence of a meaningful opportunity to address it, does not indicate that Mr. Matt
either should be incarcerated or is suitable for probation.
Finally, in regard to the State's contention that his performance was poor during
his period of retained jurisdiction, it conveniently ignores the impact that his altered
medication regimen had in that regard.

That poor performance, as indicated by

Dr. Bentley, who was Mr. Matt's treating physician for these issues, were the result of
the altered medication regimen. As such, all the facts the State points out in terms of
Mr. Matt's poor performance only reinforce his argument that the change in his
medication regimen deprived him of the meaningful opportunity to effectively participate.
As such, they further indicate why the district court's actions in this case constitute an
abuse of its discretion.
Therefore, because the district court relinquished jurisdiction, or alternatively,
failed to reduce Mr. Matt's sentence sua sponte pursuant to Rule 35, 4 without providing
Mr. Matt with the necessary meaningful opportunity to effectively participate in the rider
program, its actions constitute an abuse of its discretion, especially when this abuse is
considered alongside its insufficient consideration of the other mitigating factors present

4

The analysis from Mr. Matt's arguments in regard to the abuse of discretion in
relinquishing jurisdiction also demonstrates why the district court, at least, should have
reduced his sentence pursuant to Rule 35.

7

in this case. 5

This Court should afford Mr. Matt the appropriate remedy for those

abuses.

CONCLUSION
Mr. Matt respectfully requests that his case be remanded to the district court for a
new sentencing hearing with instructions that the court continue to retain jurisdiction
while he participates in the rider program. Alternatively, he respectfully requests that
this Court reduce his sentence as it deems appropriate.
DATED this 2 nd day of May, 2012.

L-~~

BRIAN R. DICKSON
Deputy State Appellate Public Defender

5

These arguments were sufficiently addressed in Mr. Matt's Appellant's Brief and need
not be reiterated here. (App. Br., pp.17-21.) They are incorporated herein by reference
thereto.
8
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